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What is Retention of Title?

An effective Retention of Title (ROT) clause in your terms and conditions of sale will

ensure that you are ranked ahead of ordinary unsecured trade creditors in the event of

the insolvency of one of your customers. There are two main types of ROT clauses as

follows:

A “simple clause” is the most basic form of retention of title which specifies that title to

the goods represented by each of your invoices shall only pass from you to the buyer

when the buyer has paid you in cleared funds the invoice value of those specific goods.

An “all monies clause” specifies that title to the goods represented by each of your

invoices shall only pass from you to the buyer when the buyer has paid you in cleared

funds the invoice value of those specific goods and the invoice value of all other goods

that you have sold or agreed to sell to the buyer.

Our advice would be that you have an “all monies clause”. (If you have one of our

new Policies, an “all monies clause” is a condition of cover). The main benefit of having

this as opposed to a “simple clause” is that in the event that you make an ROT claim

after your customer has entered insolvency, as long as you are able to identify your

goods, there is no need to match up specific goods against specific unpaid invoices.

Your chances of a successful recovery under a valid ROT clause depend on your ability

to identify your goods and prove you supplied them. You should therefore package or

label your goods in a way which would enable you to easily distinguish them from

goods supplied by other creditors of your customer.

The following example ROT clause contains the minimum required to establish an “all

monies clause”:

The risk in the goods shall pass from the seller to the buyer upon delivery of such
goods to the buyer. However, notwithstanding delivery and the passing of risk in the
goods, title and property in the goods, including full legal and beneficial ownership,
shall not pass to the buyer until the seller has received in cash or cleared funds
payment in full for all goods delivered to the buyer under this and all other contracts
between the seller and the buyer for which payment of the full price of the goods
thereunder has not been paid. Payment of the full price of the goods shall include the
amount of any interest or other sum payable under the terms of this and all other
contracts between the seller and the buyer under which the goods were delivered.

Contractual incorporation

Statistics indicate that over 90% of ROT clauses fail not because of poor drafting of the

clause but rather due to the lack of proper and effective incorporation of the clause into

the terms and conditions of sale which govern the contractual relationship between the

buyer and the seller.  
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Best credit management practice and prudence dictate that you should have standard

terms and conditions of sale pertaining to amongst other things:

• the applicability of the conditions to all sale transactions with your customers

• the terms of payment, delivery, quality and description of the goods

• default by the customer and your ability to cancel the contract without liability to you

• entitlement to late payment interest and all collection and recovery costs

• notices

• applicable law and jurisdiction

• an effective “all monies” ROT clause

All terms and conditions of sale must be incorporated into the contract. As far as the

obligation goes in contract law, it is up to you to demonstrate (i.e. you bear the burden

of proof) that you have used all reasonable efforts to bring your terms and conditions

of sale to the attention of your customer before or at the time that the sale contract

was executed. It is essentially an objective test. Terms printed on post contractual

documents alone (eg. invoices, delivery and advice notes) will not be incorporated into

the sale contract and will not be valid unless a course of dealing argument can be

proven. 

Accordingly, an effective ROT clause and all other terms and conditions of the sale

contract ought to be printed on:

• all price lists and brochures,

• all credit application forms completed by the customer,

• all quotations or estimates,

• all customer order forms,

• all acknowledgement of order forms,

• all delivery or advice notes, and

• all invoices.

If you do not employ the use of either Acknowledgement/Acceptance of Order

Forms or Customer Order Forms, or if your Standard Terms and Conditions of sale

are not incorporated on such documents then, in the situation where a customer orders

goods using its own form with its own terms and conditions of sale/purchase

incorporated therein, or otherwise brings its terms and conditions of sale/purchase to

your attention before or at the time the contract is concluded, you may find yourselves

with a problem concerning the “Battle of Forms”. Where this situation occurs, the terms

and conditions applicable to the contract will be the last one (either yours or your

customer's) brought to the attention of the other party immediately before the contract

of sale is concluded. 

Our suggestion would be to ensure that you use Acknowledgement/ Acceptance of

Order Forms with your terms and conditions of sale either printed on the reverse with

clear print on the face of the form drawing the customer's attention to the terms and

conditions printed on the reverse or at least referred to thereon. This would be the

2

98889 Guide To ROT Ireland  14/2/08  2:53 pm  Page 5



stage when the sale contract is executed by way of acceptance of your customer’s

offer. 

The use of a Credit Application Form is also highly recommended as a safe method

of discharging the burden of proof in establishing that your terms and conditions have

been incorporated into the sale contract.  As long as your standard terms and

conditions of sale are actually printed on the reverse of this form and/or attached and/or

drawn to the attention of your customer, that will usually suffice for the purpose of having

your contractual terms govern the sale contracts entered into. 

On the Credit Application Form should be a clear and watertight declaration to be

signed by all your customers as follows: 

I/We hereby acknowledge receipt of a copy of your standard terms and conditions of
sale which I/We have read and which I/We accept shall apply to every sale contract
entered into between us. In particular, I/We have noted and accept all the conditions
relating to the granting of credit, terms of payment and retention of title and property in
all goods supplied until all monies outstanding under any sale contract have been
received by you by way of cleared funds.

We also suggest that your standard terms be printed on all invoices, delivery or

advice notes, price lists and brochures. Once this is done, your standard terms and

conditions of sale will usually have a better chance of being the terms and conditions

that govern the sale contracts between you and your customers. However, there would

still be scope for those terms and conditions of sale to be varied notwithstanding

anything stipulated to the contrary.  

To assist in the identification of your goods (not just physically but also in relation to

the outstanding invoices), we suggest that the goods be marked with individual serial

numbers and these serial numbers quoted on your invoices. It would also be helpful if

your name and address appeared on your goods.

Enforcing ROT clauses

Finally, it should be noted that in the event of the failure of a buyer, it is imperative

that you act swiftly in identifying your goods and lodging an ROT claim with the

Insolvency Practitioner concerned. Our Insolvency Services Department would be

pleased to assist in dealing and negotiating with the Insolvency Practitioner on your

behalf concerning ROT matters. The position and strength of Euler Hermes in dealing

with these matters is second to none.  

If however you have done the groundwork, have a well drafted “all monies” ROT clause

contractually incorporated into your contract of sale and you can identify your goods

then we would encourage you to take the following immediate practical steps in order

to enforce your rights when your customer fails to pay you the debt owed or otherwise

goes into insolvency:
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• Immediately contact your customer or the insolvency practitioner concerned 

verbally and in writing; 

• Say that you retain title to your goods and refer to your ROT clause;

• Arrange to physically identify your goods with the least delay – the longer the delay, 

the more chance that the goods will be untraceable;

• Take an inventory of your goods and, if possible, photograph them and have the 

photographs and/or inventory authenticated by recording the location on them and 

arranging for them to be signed and dated by your representative and by the 

representative of the customer;

• Revoke your customer's right to resell your goods and demand that they are 

segregated and marked as your goods;                                                                    

• Advise your customer or the insolvency practitioner that further dealing with your 

goods will result in their liability for wrongful interference or conversion under the 

Torts (Interference with Goods) Act 1977;

• Arrange a date to recover your goods, or if you are dealing with an insolvency 

practitioner, get their payment assurance for your goods.

Please note that comments or suggestions from Euler Hermes Ireland cannot replace the need for you

obtaining independent legal advice from your solicitors, who would have the necessary professional 

indemnity insurance in place.  However, we are happy to offer some general practical advice and guidance

upon the strict condition that you accept that such advice and guidance is given wholly without any liability or

responsibility on the part of Euler Hermes Ireland and should you act upon the same, it will be at your own

risk.
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Euler Hermes Ireland Irish Branch No: 905533
The Arch Euler Hermes Ireland is a branch of Euler Hermes UK plc
Blackrock Business Park which is authorised and regulated by the Financial Services Authority
Carysfort Avenue
Blackrock, Co. Dublin Registered in England & Wales No. 149786
Tel +353 (0)1 200 0400 Registered Office: 1 Canada Square, London, E14 5DX
Fax +353 (0)1 200 0459
www.eulerhermes.com/ie
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